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Complaint. 


U.8. District Court 
Western District of New York 


—_—_— eee 


Michael Judge 
20 Shenandoah Road Plaintif? 
Buffalo, New York 
Civil action no /473- 
Ve 
Compalint 
City of Buffalo 
City Hall Defendant 
Buffalo, Mew York 
Plaintiff, by Francis X. Murphy, his attorney complaining 


of defendant for his complaint alleges: 
First Case of Action 


1. Plaintiff is employed by the defendant, City of Buf- 
fale, in its police department as a Community Pesce Officer 
under a program fwmded in part by funds received by the city 
of Buffalo from the United States Department of Justice under 
the Latter’s Law Enforcement Assistance Administration and 
has been so employed as a Community Peace Officer since Decen- 
ber 14, 1971. 

2. In the regular course of that Community Peace Officer 
program, upon completion, thereof by plaintiff whieh is sched- 
uled to occur on July 1, 1973, plaintiff will become entitled 
to appointment as a regular City of Buffalo Policeman. 

3. Om or about June 6, 1973 the City ef Buffalo, via 
its Municipel Civil service Commission, made a final deter- 
mination thet plaintiff net be made a policeman on Jaly 1, 1973 


for the sele reason that plaintiff is bné inch sherter than 


the five feet nine inch minimum height for a Ci qyeft Buffalo 


Policeman. 
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Complaint. 


4. The foregoing determination, made under color of a 
Municipal ordinance or regulation, deprives the plaintiff of 
a right, privilege or immunity secured to him by the Constitu- 
tion of the United States of America and Acts ef Congress 
providing for equal rights of citizens of the United States of 
America and is contrary to guidelines, implementing these con- 
stitutional and statutagy rights, issued by the United States 
Department of Justice on March 9, 1973, Federal Register of 
March 9, 1973 page 6415, effective that date, 

5. The position of Buffalo Policeman is fully protected 
by the New York State Constitution provisions for Civil Service 
and state and municipal statutes and ordinances supplemental 
thereto, which position has an annual Salary of $9200 and is 
for all practical purposes a lifetime job, the value of which 
is in excess of $10,000. 

6 Jurisdiction of this court is invoked under 28 U.S.C. 


1343(3) and 28 U.8.c. 1331. 


Second Cause of Action 


7. At the time of his appointment plaintiff was five foot 
nine inches {5'9"), that because of an accident in which he 
broke both of his legs he is one inch shorter now than he was 
then; that recovery from this accident has been Complete except 
for the loss of ae inch in height; that he passed the police 
department physical examination conducted in anticipation of 


his permanent appointment except for the height requirement; 
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Complaint. 
that if the accident had occured after he had been appointed 
@ full policeman he would have been fully protected against 
discharge and that his rights are no less because it fortuitous- 
ly happened before appointment sincs the contract between 
plaintiff and City of Buffalo was that he would be appointed a 
policeman if he satisfactorily completed the Community Peace 


Officer Program. 


Third Cause of Action 


8, At the time of his appointment as a police Com nity 
Peace officer he became entitled as of right to an appointment 
as a policeman upon satisfactory service. The contract be- 
tween the City and the U.S. prevented the City from arbitrarily 
not appuinting him. This is a right cognizable in federal 


court. 


WHEREFORE plaintiff demands judgment against defendant 
that he be appointed by the City of Buf falo a policeman on 
July 1, 1973 that plaintiff recover from the defendant judgment 
for all salary and emoluments of a policeman from and after 
July 1, 1973 and that he have such other and further relief 


as may be necessary and proper to grant to him conplete relief. 


> f 
Attorney for Plaintitf 
914 Abbott Road 
Buffalo, New York 


te 
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Answer. 


UNITED STATES DISTRICT COURT 
Western Dist ict of New York 


ees 


MICHAEL JUDGE 
20 Shenandoah Road 
Buffalo, New York, 


CIVIL ACTION NO. 1973-307 


Plaintiff 
ANSWER 
Vv. 
CITY OF BUFFALO 
City Hall 
Buffalo, New York, 
Defendant 


The defendant by its Corporation Counsel, 
ANTHONY MANGUSO, for its Answer to the plaintiff's Complaint, 
alleges that it: 

1. Admits the allegations set forth in paragraph 
"1" of the plaintiff's Complaint, except that the plaintiff 
is not now an employee of the city. 

2. Admits the allegations set forth in paragraph 
"2" of the plaintiff's Complaint, except that appointment to 
the Police Force is conditioned upon passing a further 
medical examination. 

3. Denies the allegations set forth in paragraph 
"3", "4", "7" and "8" of the plaintiff's Complaint. 

4. Admits the allegetions set forth in paragraph 
"5S" of the plaintiff's Complaint. 

5. Has no . \owledge regi rding the allegations set 


forth in paragraph "6" of the plaintiff's Complaint. 
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Answer. 


FOR A FIRST DEFENSE: 
6. The Complaint fails to state a claim upon 


which relief can be granted. 
WHEREFORE, the defendant demands judgment against 
the plaintiff dismissing his Complaint together with the 


costs and disbursements of this action. 


DATED: BUFFALO, NEW YORK 

July 13, 1973 s/ ANTHONY MANGUSO 
ANTHONY MANGUSO, 
Corporation Counsel, 
Attorney for the 

Defendant, 

CITY OF BUFFALO, 
Office and P.O.Address 
1100 City Hall 
No. 65 Niagara Square 
Buffalo, New York 14202 


«Ge 
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Motion to dismiss under Re!< 12. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


ee — 


MICHAEL JUDGE 
20 Shenandoah Road 
Buffalo, New York 


Plaintiff 
Vv. MOTION 

CITY OF CUFPALO IV. ACTION 

City Hall No. 1973-307 


Buffalo, New York 


Defendant 


Upon the annexed Complaint, the Answer, the Affidavit 
of Anthony Manguso, sworn to the 29th day of March, 1974, 
and the Affidavit of Anthony J. Colucci, sworn to the 13th 
day of March, 1974, the undersigned will move the Court as 
follows: 

(1) For an Order pursuant to Rule 12 (b) and (h) of 


the Federal Rules of Civil Procedure disinissing the Complaint 


upon the ground that the Court lacks jurisdiction over the 
subject matter of the clai*s asserted therein; and 

(2) In the alternative, for an Order pursuant to 
Rule 39 (a) (2) of the Federal Rules of Civil Procedure 


striking the Plaintiff's demand for a jury trial. 


DATED: Buffalo, New York 

March 29, 1974 Sfavinca 7 tide ou . 
ANTHONY MANGUSO, 
Corporation Counsel, 
Attorney for Defendant, 
1100 City Hall 
No. 65 Niagara Square 
Buffalo, New York 14202 
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Supporting Affidavit, Ant} ~-y Manguso. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


MICP23L JUDGE 
20 Shenandoah Road 
Buffalo, New York 
Plaintiff 


Vv. CIV. ACTION 
No. 1973-307 
CITY OF BUFFALO 
City Hall 
Buffalo, New York 


Defendant 


STATE OF NEW YORK) 
COUNTY OF ERIE : SS. 
CITY OF BUFFALO ) 


ANTHONY MANGUSO, heing duly sworn, deposes and says: 


1. I am the Corporation Counsel of the City of 
Buffalo, and, as such, I am familiar with the facts and 
circumstances surrounding the claims asserted by the Plaintiff 
in his Complaint. 

2. The Plaintiff alleges in his Third Cause of Action 
that there was a contract between the City and the Federal 
Government which created a Community Peace Officer Program 
and which “prevented the City from arbitrarily not appointing 
him.“ (Complaint, par. 8) 

3. There never was any such contract between the City 
and the Federal Government. The Community Peace Officer 
Program was set up under an agreement between the City and 


the New York State Office of Crime Control Planning. A copy 
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Supporting Affidavit, Anthony Manguso. 


of this agreement is annexed hereto and marked Exhibit "1". 
Although the funds which the State granted to the City were 
furnished by the Law Enforcement Assistance Administration 
of the United States Department of Justice, the award itself 
was denominated in the contract as a grant from the State of 
New York (par. 1), and the State was to be respcensible to 


LEAA “ur the proper administration of the program. 


F 4. The operation of the program is described in 


Attachmert "A" of the Exhibit. The qualifications and 
j standards necessary to qualify as a Community Peace Officer 
are set forth in paragraphs numbered 2 and 5; the training 

and the duties of candidates in paragraph 6; and the procedure 
| for appointment as a Patrolxan in paragraph 7. Candidates 

4 come under the Rules of the Civil Service Commission 
(paragraph 7, by implication), and "shall be subject to the 
ina physical and moral character requirements as exist for 

' regular Patrolmen." (paracraph Zz). 

| 5. The Plaintiff was not appointed to the position 

: of Patrolman because the Municipal Civil Service Commission 
refused to certify him as eligible for appointment based upon 
its determination that he was not physically qualified for 

the job (see accompanying affidavit of Anth ay J. Colucci, 
(paragraphs 4-7). 


6. The Plaintiff has asserted that Federal 


Pan 


JIMcL/hg 


petite at ll 
Supporting Affidavit, hadlaiay inant. 

jurisdiction exists under 28 U.S.C. 1343 (3) (redressing a 
State deprivation of equal rights secured by the Constitution 
or by Congress), and 28 U.S.C. 1331 (case arising under the 
Federal Constitution, laws or treaty). 

7. The Plaintiff has challenged the Commission: s 
determination about his physical condition and his ability 
to do a Patrolman's job, contending that it is arbitrary. 
However, this does not constitvte a deprivation of equal 
rights secured by the Federal Constitution or by an Act of 
Congress, nor does it constitute the violation of a 
contractual obligation, Federal or otherwise. Consequently, 


the Court lacks subject matter “urisdiction of this action. 


/ , 
S/AivzHon f (HAN GCUSC 
ANTHONY MANGUSO 


Subscribed and sworn to before 


me this 29th day of March, 1974 


> ’ AMES JT Mk: LougHern 
Commissioner of Deeds,Buffalo,N.Y. 
My commission expires 12/31/74 


UNITED STATBS DISTRICT COURT 


WESTERN DISTRICT OF NEW YORK 


MICHAEL JUDGE 
20 Shenandoah Road 


Buffalo, New York AFFIDAVIT 


Plaintiff CIV. ACTION 
So No. 1973-307 


CITY CF BUFPALO 
City Hall 
Buffalo, New York 


Defendant 


STATE OF NEW YORK ) 
COUNTY OF ERIE $ 
CITY OF BUFFALO ) 


ss. 

ANTHONY J. COLUCCI, being duly sworn, 
deposes and says: 

1. I am the President of the Municipal 
Civil Service Commission of the City of Buffalo, and, as 
such, I am familiar with the facts and circumstances 
surrounding the claims asserted by the Plaintiff in his 
Complaint. 

2. The Plaintiff alleges in his First 
Cause of Action that the Commission refused to certify him 
as being eligible for appointment to the position of 
Patrolman in the Buffalo Police Force because he was 2" 


shorter than the minimum height which the Commission had 


established, i. e., 5° 9", and that this refusal violated 


his rights under the United States Constitution and Acts of 
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Supporting Affidavit, Anthony Colucci. 


Congress and was also contrary to certain guidelines 
issued by the United States Department of Justice on 
March 9, 1973 (federal Register March 9, 1973, p. 6415). 

3. The Plaintiff alleges in his 
Second Cause of Action that he met the minimum height 
requirements at the time of his appoin’..ent as a Community 
Peace Officer and that except for an accident which 
reduced his height by approximately 2" he would have 
otherwise qualified for appointment to the died of 
Patrolman under the Community Peace Officer Program. 

4. The Commission has refused to 
certify the Plaintiff as eligible for appointment to the 
position of Patrolman because he has not met the medical 
and physical agility standards established by the 
Commission for all candidates for the position of 
Patrolman. This refusal has not been based upon the 
Plaintiff's height and his failure to qualify under the 
former minimum height requirement of 5‘ 9" (it is now 
5' 7") has not been’or will it be urged as a defense 
in this action. ; 

5. The Plaintite was appointed a 
Community Peace Officer on December 16, 1971. On 
Pebruary 27, 1972 he was involved in an off-duty accident 
when he was struck by an automobile while he was crossing 
the street. His attending physician stated that he had 
sustained a comminuted displaced fracture of the mid 
shafts of the riyht tibia and fibula and a displaced 


fracture of the distal left tibia and fibula. He 


performed reductions on beth legs. Later he found that 


fe 
* 
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Supporting Affidavit, Anthony Colucci. 


there had been some shortening and slight displacement 
at both fracture sites. 
6. The examining physician for the 


Commission recommended that the Plaintiff be rejected as 


a candidate for the position of Patrolman because of his 


injuries. Subsequent to the commencement of this action, 
the Plaintiff failed to pass an agility test which he had 
successfully passed prior to his accident. 
7. %It was on the basis of the above | 
facts that the Commission refused to certify the Plaintiff 


as eligible for the position of Patrolman. 


S/ ANTHONY J. COLUCCI 
ANTHONY J. COLUCCI 


Subscribed and sworn to before me 


this _13th day of March, 1974. 


s/ ANTHONY S. KOWALSKI 


Erie County - New York State 
Expires 3/30/74 
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Decision Directing Further Affidavits. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MEW YORK 


MICHAEL JUDGE 
20 Shenandoah Road 
Buffalo, Mew York 
Plaintiff 
-vs- Civil 1973-307 
CITY GF BUFFALO 


City Hall 
Buffalo, Mew York 


Oa June 10, 1973, the court heard oral argu- 
ment on defendant's motion for summary judgment. After 
consigering the affidavits, exhibits and briefs filed 
to date, and after considering the remarks of counsel 


at oral argument, the court deems that further filing 


of affidavits and exhibits is required to complete the 


record. Matters referred to in the briefs and at oral 
argument have not been covered by a factual statement 
in the affidavits presently filed. 

The parties are directed to file affidavits 
with appropriate exhibits attached pucsuant to Rule 56 


of the Federal Rules of Civil Procedure, in accordance 


& 


16 


Decision Directing Further Affidavits. 


=a 


with the following schedule. Defendant is to file its 
affidavit not later than July 29, 1974. Plaintiff is 
tc file his responding affidavit not later than August 
26, 1974. If the parties desire, they may file and 
exchange briefs on September 16, 1974. The court shall 
meet with the parties at 11:00 a.m. on that date and 
set a time for oral argument, if necessary. 


So ordered. 


rf ae a 
i me 5 ee ws —_ 
bgt |. LOnigon 
f JOHN T. CURTIN 

States District Judge 


DATED: July 3, 1974 


17 


Affidavit of Dr. George Birchette. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


MICHAEL JUDGE 
20 Shenandoah Road 
Buffalo, New York, 


Plaintiff, 


vs. AY?IDAYV I? 
CITY OF BUFFALC 
City Hail 

Buffalo, New York, 


CIVIL NO. 1973 


Defendant. 


STATE OF NEW YORK 
COUNTY OF ERIE 
CITY OF BUFFALO 


DR. GEORGE BIRCHETTE, being duly sworn, deposes and 


1. I am a physician, duly licensed by the State 


of New York to practice medicine within this State. 


re I have been the examining physician for the 


Buffalo Civil Service Commission from October, 1971 to November, 


sent as the Commission's regular examiner. 


we I examined the plaintiff on January 24, 1973 
when he underwent his second physical examination as required by 
the Commission Rules. Although required to do so, he did not at 
that time disclose to me that he had been involved in an auto- 
mobile accident and that he had sustained certain leg fractures 


(see answer to question No. 2 on Exhibit #1 attached hereto). 


4. On or about June 1, 1973, the Commission called 


to my attention the facts of the plaintiff's accident and injurie 


1972 on an as needed basis, and from November, 1972 to the pre- 


and submitted to me for my review the hospital reports (Exhibit 
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| Affidavit of Dr. George Birchette. 


#2 ann xed hereto) and the medical reports of the attending 


physician (Exhibit No. 3 annexed hereto). 


S. Based upon my evaluation of these various 
reports, I recommended to the Commission on or abou’ June 1, 1973 
that the plaintiff be rejected as a candidate for the position of 
Patrolman because of the nature of the injuries which he had sus- 


tained in his automobile accident of February 27, 1972. 


Subscribed and sworn to before me 
P rh 
this /9 day of July, 1974. 


S/wilinn ZF CLeWs'y 
Commissioner of Deeds in and for 
The City of Buffalo, New York 
My Commission expires /2/3//7# 


/ 


JIMcL/sc 
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Medical reports & hospita, reco. 4s. 3 
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Medical reports & hospita! records ——— 


MEDICAL HISTORY 


NOTE APPLICANTS WiLL FILL IM THE FOLLOWING 


1. WMAT ILLMESSES WAVE YOU HAD iN THE LAST FIVE YEARS? MLE 


2. Hat 


3. WAVE YOU EVER ORAWN WORKMEN'S 


RE EMPLOYED SHEN 


MATURE OF INJURY 


DATE OF INJURY 


DECISION ANO AWARO OF COMPENSATION 


13 CASE CLOSEO? 


4. WAVE EITHER OF YOUR PARENTS. BROTHER: 
OLaseTes 4/0 
erie TH Sea 


IMJURTES OR SURGICAL OPERATIONS HAVE YOU HAO? Give DETAILS. A‘ ¢ 


COMPENSATION? Mo 


INJURY WAS SUSTAINED? 


OR SISTERS HAO? 
weRvous eagrvoown 


TUBERCULOSIS wv? 


5. IMDICATE BY A CHECK MARK (47) THE FOLL OWING CONDITIONS YOU HAVE HAD: 


ARTHRITIS ( 


ASTHMA { 
CANCER { 
OlaseTes { 
DISCHARGE FROM CAR { 
EPILEPSY OR COMVULSIONS ‘ 
GONORRHEA { 


) 
) 
) 
) 
) 
i) 


’ 


Wa FEVER ( ) RHEUMATISm 
HEMORRHOIDS ( ) RUPTURE 

HIGH BLOOD PRESSURE { }) SCARLET FEVER 
KIONEY DISEASE ( ) SPITTING OF BLCG 
MENTAL OS SEASE ( ) SYPHILIS 

NERVOUS BREAKOOWN ( ) TUBERCULOSIS 
PLEURISY ( ) ULCER OF STOMACH 


6. WAVE YOU EVER TAKEN AN EXAMINATION GIVEN GY THE MUN.CIPAL CIVIL SERVICE COMMISSION 


OF BUFFALOT , if YES. LIST OATES AND TITLES OF EXAMINATION 


7. WMAVE YOU EVER BEEN REJECTED FOR LIFE 


TriT.é 


INSURANCE? pee WO 


6. OUTLINE-THE TYPE OF WORK PERFORMED BY YOU IM THE LAST FIVE YEARS; 


dé. 17, 
Th... FREECH 


123... 
/ 


View 


p 


aTune Of Al PescamT 
¥ 
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Medical reports & hospital records. 


* 565 Abbott Koad 
Buffalo, N.Y. 14220 


DISCHARGE SUMMARY 


X-ray of the left clavicle and sternoclavicular joint was normal, X-ray of the 
cervical spine was normal, Lumbo-dorsal spine revealed compression fracture of 
upper dorsal vertebrae, Lumbar spine normal, Pelvis and hips aormal, X-ray of 
the chest normal, Abdomen showed increased gas in the stomach, otherwise normal, 
Right leg shoved comminuted fracture of the tibia and fibula at the junction of 
mid .e and discal thirds, Left ankle showed tri-malleolar fraamure, 


Name MICHAEL JUDGE Case No. 2144-72 
Address 20 Shenandoah Road Admitted 2-27-72 
Buffalo, New York 14220 Discharged 4-25-72 
Physician s. LOGANATHAN, M. D. a 
ma UW 
Final Diagnosis: Cerebral concussion, 
Airway obstruction, oe) 
Cardiac contusion, Q 
Fracture thoracic vertebrae, upper, ai 
Comminuted fractures of both tibias, ce a 
Consultations: Dre, Haque, Villacorta and Hoffman, > 
This 23-year-old white male was hit by an automobile while he was crossing the wv 
street and was admitted through the Emergency Room unconscious, rep) 
Physical examination revealed obvious fractures of both ankles, lower legs, The nn 
patient was deeply comatose but adequate airway was maintained, The abdcmen was 
spastic in the upper quadrants and bowel sounds were absent, Peritoneal tap was 
negative, i ~ 
Lab Studie.: Admission hematocrit ws 42.5%. Innumerable studies were performed, Cc 
for chemistry and bacteriology please refer to the chart, Electrocardiogram = 
revealed multiple PVCs, sinus tachycardia and non-specific ST-T changes suggestive } — 
of cardiac contusion, Multiple echoencephalograms were within normal limits. | — 
-.2 


AYUY 


Hospital Course: IV fluids were started and adequate airway was maintained, Vital 
signs were stable but his temperature started rising within a few hours of admission 
and he was treated symptomatically to which he responded, Patient appeared to be 
comatose, ad difficulty handling the bronchial secretions and keeping adequate 
airway. tT.erefore, on 3-1-72 tracheostomy was cone under general anesthesia which 
he tolerated well. Reduction of both lower extremities and application of caste 
was performed by Dr, Hoffman, The patient was constantly monitored for cardiac 
actions. /Patient developed PVCs and tachycardia and he vas started on Digitalia 
and was placed on Quinidine) Graduaily his cardiac status improved and his temperature 
subsided, Patient gradually regained his consciousness. On 3-17-72 dosed reductio 
of both tibial fractures were done under spinal anesthesia and long leg cast on the 
right side and short leg cast on the left side were applied. On 4-12-72 the left 
leg cast was removed, The patient was ambulated, At the time of discharge patieat 
pA neurological deficits, He was discharged on 4-25-72 to be followed in the 
office, 

SL/rjm . aR Pe eee eS 

a, 6-5-72 tt, 6-20-72 S. Ls .NATIAN, PY, D. | 
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Medical reports & hospital records. mn 4 
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2? MERCY HOSPITAL 


CONSULTATION SHEET 
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Medical reports & hospital records. 
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Medical reports & hospital records. 


EUGENE €E. CISEK, M.D. 
x! WALTER DO. HOFFMAN, M.D. 
ORTMOPEDIC SUROERY 
3630 HARLEM ROAD 
CHEEKTOWAGA, New YORK 14818 


@37-s200 
August 29, 1972 | 
Krieger and Graffeo 
Attorneys at Law 
$01 Ellicott Square 
Buffalo, New York 14203 RE: Michael Judge 


Attention: Mr. Graffeo 
Dear Mr. Graffeo: 


" Michael Judge was admitted to the South Buffalo Mercy Hospital on 2/27/72, 

This 23-year-old white male had been struck by an automobile while crossing 

the street. The patient was Admitted to the intensive care unit)because of 

unconsciousuess. The patient was being cared for there by Df. Loganathan 

and Dr. Haque. I was asked to see the patient in consultation because of 
fractures of both legs. ' 


Physical examination shortly after admission revealed that the patient was 
anconscious but responding to painful stimuli. / Examination of the legs 
revealed gross deformity of both lower extremities. Neurovascular status 

to the feet was intact. X-rays of both lower extremities revealed a 
comminuted, anguiated fracture of the distal one-third of the shaft of the 

right tibia and fibula, /The left leg revealed displaced metaphyseal egeeree 
of the ttetal left tibia and fibula, 


In treatment of this condition closed reductions were performed on both 

legs and the patient was placed in bilateral long leg plaster casts. As the 
patient became more alert following his hea. injury he became more 
agitated and moved about a great deal in the bed. This caused an ulceration 
to develop over the right tibial fracture. The cast was windowed in this area 
and the ulceration cared for. The ulceration gradually healed completely by 
secondary intent. On 3/17/72 the patient was taken to surgery and both casts 
were removed. 
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Medical reports & hospital records. 


Page 3 
Michael Judge 


The patient was seen on 7/26/72 and the short leg cast was removed from 

the right lower e~tremity. X-ray ciudy revealed further healing, although 
an insufficient amou:.’ to allow him out of plaster. Therefore, a new short 
leg walking cast was applied. 


In summary, I believe Michael Judge was injured on 2/7/72 as a result of 
being struck by an auto. His main orthopedic injuries were a comminuted 
uisplaced fracture of the mid shafts of the right tibie and fibula and a 

displaced fracture of the distal left tibia and fibula. [ believe the patient ‘ 

was totally disabled from 2/27/72 until the present. The patient may have 

a mild to moderate permanent disability, although it is impossible to say 

at this early date if there will be any and how much there will be ‘n the 

way of permanent disability. The pat’ent also suffered a cere>~zl re 
for which the patient was under the care of Dr. Ikram Haque. 


Sincerely yorrs, 


Walter D. Hoffman, M.D, 
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STATES DISTRICT COURT 


DISTRICT OF NEW YORK 


MICHAEL JUDGI 
20 Shenandoah 
Buffalo, New 


Plaintiff, 
vs. a ee | Ae Be 
CITY OF BUFFALO CIVIL NO. 1973-307 


City Hall 


Buff 


STATE OF N 
COUNTY OF 
CITY CF § 


2Ty 


WILLIAM J. CLEARY, being duly 


I am the Administrativ Director of the Buffalo 


Civil Service Commission, and, as such an familiar with the 


facts and circumstances involved in this action. I make this 
fidavit in order to supplement affidavits previously submitte | 


the Court in support of the defendants' Motion for Summary Judc 


2 In connection with the Community Peace Officer 
Program, the Commission adopted the following Rule on February 17, 
1971 (Rule 18, Par. 
"iG. Notwithstanding the fore- 


going provisions of this rule, 
a Community Peace Officer will 


be appointed for a probatior 


' 
period until he completes at 
least one year of service as @ 
} 
Community Peace Officer ana there- 


after until a permanent vacancy 


occurs in the vosition of Patrol- 
man, at which time he shall 
automat ally become a probation- 
ary Patrolman In said position 
without further written examina~ 
tion prov 
factory medi 


satis- 
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computing the one year of ser- 
vice as a Community Peace Offi 
temporary and/or provisional 
service will be included provided 
the candidate has passed the 
examination for Community Peace 
Ofticer and is appointed to said 
position in accordance with Civil 
” 


Service Law. (Emphasis Supplied) 


In accordance with the above Rule, the 
was examined for the position of Patrolman by the Commissi 
physician on January 24, 1974. At this examination, 
failed to disclose that he had been involved in an automob 
accident on February 27, 1972, and that he had sustained cert 
injuries to his legs (see answer to question No. 2 0 Exhit 


attached to Dr. Birchette 


S aiiidavit.) 


4. At this examination the plaintiff's g 
noted to be 5'7". A notice was thereupon sent to him advisi 
him of the Commission's then current height regulation of 


(see exhibit No. 1 hereto attached.) 


3. Since the plaintiff could not have been initial 
ly accepted in 1971 unless he was at least 5'9" tall, and his 
neight now appeared to be 5'7", an investigation was undertaken 


to determine the reasons for this discrepancy. 


6. I contacted the Police Administrator of the 
Buffalo Police Department to determine whether or not he had any 
information on the plaintiff's physical condition. He informed 
me that the plaintiff had been in a serious automobile accident 
on February 27, 1972 and had sustained certain injuries which 
kept him away from his job in the Police Department until August 
24, 1972, at which time he had been permitted to return to work 
on a light duty basis by the examining physician for the Police 


Department. 


Fe While the Commission's review of Mr. Judge's 


status was still in progress, he requested an opportunity to 
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to appear before it in order to discuss the matte 
mission agreed to hear him and he appeared on 
that time, the Commission asked Mr. Judge for 
amine the hospital records and the reports of his attending 


physician relating to his accident and injuries, and he con 


8. After these records ard reports were 
on or about June l, 1973, the Commission submitted them to 
examining physician, Dr. George A. Birchette, for his review and 


evaluation. 


9. After examining these reports, Dr 
recommended that the plaintiff be rejected for the 
Patrolman because of his iniuries (see exhibit No. 


annexed, at place marked.) 


10. At the Commission's regular meeting hel 
June 6, 1973, it reviewed the various records and reports 
to the plaintiff's physical condition and determined that he 
ineligible for certification due to his physical condition. 


hibit No. 3, Commission Minutes of June 6, 1974). 


ll. Thereafter, on June 7, 1973, the Commission 
notified the plaintiff that he had failed to pass the required 
medical examination for the position of Patrolman (see Exhibit 


No. 4.) 


12. At the Commission's regular meeting held on 
June 27, 1973, Anthony J. Colucci, the President of the Com- 


mission, responded to inquiries regarding the Commission's 


determination on Mr. Judge's condition by stating that his height 


was never a factor in the case, and that the Commission's concern 
related to his physical abilities to do the job of Patrolman {see 


Exhibit No. 5, Commission Minutes of June 27, 1973; Exhibit No. 6, 
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Newspaper account of meeting, at place marked). 


pe The plaintiff commenced this action on June 27, |} 
1973. However, prior to the service of the summons and complaint | 
upon the Commission, it had alre.dy undertaken arrangements to havq 
the plaintiff-:examined by another physician selected by the Com- 


mission so that it might have the benefit of his opinion on the 
question of Mr. Judge's physical condition. Such an examination 
was held but after considering the medical report of this ex- 
amination, the Commission decided to adhere to its original 


determination. 


14, On October 31, 1974, the Cecmmission agreed to 
reconsider the question of the plaintiff's physical condition, an 
requested him to re-take the agility test which he had taken and 
successfully passed in 1971 in connection with his application to 
become a Community Peace C fice (see Ext bit No. 7, Commission 
Minutes of October 31, 1974). It also agreed to certify him as 


eligible for appointment if he passed it. 


18. The agility test was scheduled for November 20, 


1973. I was informed by Assistant Corporation Counsel James J. 
McLoughlin that on that date he advised the plaintiff's attorney 
that if the plaintiff did not feel himself realy to take the test 
on that date, he would be permitted to postpone it until such 
time as he felt ready. However, the plaintiff took the test as 
scheduled. He failed to pass it (see Exhibits No. 8A, 8B, 8C, 
8D - the test results, and Exhibit No. 9, the test scoring 
standard). This contrasts with the results he achieved when he 
first took this examination test on October 10, 1971 which was, 
of course, prior to his accident. (See Exhibit No. 10). The 
differences in the plaintiff's test scorcs are particularly 


noticeable in the activities which involve the use of his legs. 
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16. Thereafter, on December 5, 1973, the Comnission 
again determined that the plaintiff did not meet tt! physical 
qualifications for appointment to the position of Patrolman (see 
Exhibit No. 11, Commission Minutes of December 5, 1973; Exhibit 
No. 12, Letter from Commission to Corporation Cour 1, date 


December 7, 1973). 


BP, On December 12, 1973, the plaintiff was in- 
formed by the Corporation Counsel's Office that the Commission h 
determined that the plaintiff was physically unable to perform 
the duties of a Patrolman and for that rea . Se ld n 


certify him as eligible for appointment to that posicion. 


(Exhibit No. 13). 


18. As far as the issue of height is concerned, o 
the 18th day of December, 1973, and for reasons wholly unrelated 
to this action, the Commission reduced the minimum height reguir 
ment for candidates for the position of Police Cadet. (which is 
a trainee position for the office of Patrolman) from 5'9" to 
5'7". Thereafter, on May 8, 1974, following the recommendations 
of the Municipal Police Training Council th Commission lowered 


the height requirement for Patrolman eveii further. 


19. The Commission's decision not to certify thé 


} 


plaintiff was made upon the basis of his physical condition, and 


not his height. 


Subscribed and sworn to before me 


’ 
afi 


this <# _ day of July, 1974. 


nice i Y we 
, 


lac eee - Jin va-'¢ Aas 
Commissioner of Deeds in and for 
The City of Buffalo, New York 
My Commission expires 12/31,’/74. 


S| aetna 


as 
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February 6, 1973 


Mr. Michael D. Judge 
20 Shenandoah >a 
Buffalo, New York 


Dear Mr. Judge: 


At a meeting beld on January 31, 1973 the 
Coomission considered your eligibility for appointment 
to the positio: of Probationary Patrolman. 


The Commission noted that in your final 
medical for this position, you do not meet the height 
requirement. The Commission directed that your name 
be deferred for certification for the position of 
Patrolman until you are reached for appointment to 
this position, at which time, if you do not meet the 
height requirement, your name will not be certified as 
cligtbic for appointzant to Patrolaaa aad your appoczat- 


ment as a Community Peace Officer must be terminated. 


Very truly yours, 


William J. Cleary 
Administrative Director 
WJIC:11 


ExWigiT #/ 
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Physical examination report 


-+PAL CIVIL SERVICE COMMISSION OF THE CITY OF BUrFALy 
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= Ae 
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severnennersessteep hy peveers i 
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. soci , 
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vw 
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STRENGTH TEST 


4 ~ ’ 
Physical examination report 
MEDICAL HISTORY 
NOTE: APPLICANTS WILL FILL IM THE FOLLOWING 
. r 
WHAT ILLNESSES HAVE YOU HAD IN THE LAST FIVE YEARS? MME 
2. WHAT INJURIES OR SURGICAL OPEKATIONS HAVE YOU HADT GIVE DETAILS Alt 
3. WAVE YOU EVER ORAEN WORKMEN'S COMPENSATIONT Mo 
WHERE EMPLOYEO WHEN INJURY WAS SUSTAINED? 
WATURE OF INJURY 
DATE OF INJURY 
DEC 1ON ANO AWARO OF COMPE*SATION §& 
1S CASE CLOSEO? = 
sie 
4 HA . EL THER OF YOUR PARENTS, BROTHERS, OR SISTERS wad? 
OL ABETES w/o ‘ NERVOUS BREAKOOW™ 
Eb sLersy TUBERCULOSIS | did 
mewtac orsease §=//O 
S. INDICATE BY A CHECK MARK (§/) THE FOLLOWING CONDITIONS YOU HAVE HAD: 
( ) ARTHRITIS ( ) MAY FEVER ( ) ReEUMATISM 
( ) ) STHMA ( ) HEMORRHOIDS ( ) RUPTURE 
( ) Cancer ( ) HIGH BLOOD PRESSURE ( ) SCARLET Fever 
( ) DIABETES ( ) KIONEY GiSEASE ( ) SPITTING CF BLOOD 
( ) DISCHARGE FROM EAR ( } MENTAL DISEASE ( ) SYPHILIS 
( ) EPILEPSY OR CONVULSIONS ‘ NERVOUS BREAKDOWN ( ) TUBERCULOSIS 
( ) GONORRHEA ( ) PLEURISY ( }) ULCER OF STOMACH 


s. HAWE YOU EVER TAKEN AN EXAMINATION GIVEN BY THE MUNICIPAL CIVIL SERVICE COMMISSION 


ves 


OF BUFFALO? 452.2... IF YES, LIST OATES AND TITLES OF EXAMINAT(\ON 


TITLE 


7. WAVE YOU EVER BEEN KEJECTEO FOR LIFE INSURANCE? 


8. OUTLINE THE TYPE OF WORK PERFORMED BY YOU IN THE LAST “IVE YEARS; 


LOMA LIT SY LLLEE. GLEE 


SiGmatuRe of 4 
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Minutes of Board of Education ae 6, 1973. 
4 — Minutes NS, Le-- 
Regular meeting of the Municipal Civil Service Commission 
was held on Wednesday, June 6, 1973 at 10:15 A.M. 
PRESENT: Anthony J. Colucci, President; Frank A. Stachowiak, 
‘Herbert L. Bellamy, Commissioners; Raymond J. McMahon, Secretary; 
and William J. Cleary, Administrative Director. 
: : x re ® *K x 
The Commission took from the table the matter of the 
appearance of Michael D. Judge, a Community Peace Officer. 
In this connection the Commission reviewed a report from 
Sebastian P. Graffeo, Esq. which contains the hospital records 
and reports of Dr. Walter Hoffman, orthopedic surgeon. 
After a review of this matter, the Commission also reviewed 
Rule 18, Paragraph 10 of its rules relative to the provision that 
a Community Peace Officer must have a satisfactory medical ex- 
amination prior to being appointed Patrolman. The Commission 
noted that Mr. Judge could not pass t!.:i.s examination. 
The Commission directed the Administrative Director to 


inform Mr. Judge that they have no alternative but.to disapprove 


% his appointment to the position of Patrolman. 
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Board letter to Michael Judge 6/7/73. 


June 7, 1973 ea 


Mr. Michael D. Judge 
20 Shenandoah Road 
Buffalo, New York 14220 


Dear Mr. Judge: 


At a meeting held on Jume 6, 1973 the 
Commission considered your eligibility for appoint- 
ment to the position of Patrolman. 


In this connection the Commission reviewed 
Rule 18, paragraph 10 of its Rules which states that 
a Commnity Peace Officer must pass a satisfactory 
medical examination before appointment to the position 
of Patrolman. ’ 


In reviewing your medical history, the 


Prsmtocrtan €4 samnprestoass ep t*ntaern ven Shae he 
Comma.sSca.5a 2S Sontcoracense 26 anoles you Seas ge Hote bated 


not passed a satisfactory medical examination for 
this position. The Commission has no alternative but 
to disapprove your appointment to the Patrolman 
position. 


Very truly yours, 


William J. Cleary 
Administrative Director 
WJc:11 


exniair FH 
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Minutes of Board of Education, 6/27/73. 


- MINUTES NO. 25 - 


Regular meeting of the Municipal Civil Service Commission 


was held on Wednesday, June 27, 1973 at 10:10 a.m. 


PRESENT: Anthony J. Colucci, President; Frank A. Stachowiak, 
Herbert L. Bellamy, Commissioners; Raymond J. McMahon, Secretary; and 
William J. Cleary, Administrative Director. 

x*“eeeret 

The Commission called a press conference relative to the 
certification of Michael D. Judge as a Patrolman. Attending this 
conference were Russ Nichols, Channel 2 Action Reporter; William 
Heffernan, Courier Express; and Al Popial, Buffalo Evening News. 

The Commission discussed the matter of the eligibility of Mr. Judge 
for the position of Probationary Patrolman. The Commission re- 
counted in detail the history of this case. The Commission reviewed 
its minutes of May 23, June 6 and June 20, 1973 and his medical 

of January 24, 1973 which indicated that in answering his medical 

' 

history he has not had any surgical operations or injuries. The 
Commission further reviewed the medical report from Walter D. 
Hoffma’: M.D., dated August 29, 1973 indicating that he may have 

a mild to moderate permanent disability and a more recent com- 
munication from Dr. Hoffman did not refer to this disability, yet 
alluded to the height requirements. 

After a thorough review and discussion of this matter, the 
Commission directed that Mr. Judge submit to a disinterested orth- 
opedic surgeon to evaluate his disability and his physical condition 
as it relates to the performance of the duties of a Patrolman. The 
Commission further directed that they would consider this matter 


when the report from the orthopedic surgeon is received. 


*ne 2 *& © 


Newspa 


BUFFALO COURIER-E 


8 


DAP RESS 
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per article. 


, dune 23, 1973 


D Candid 
Shite Crean + . ne ao 
Al Os hiCe ficswatipeney Ci vl 
Wat ™ 
{ lace CP ih AQ wey 
ROA Ny aise eae Cie Aee s 
a 
A Community peace officer Courier-Express about the 
who is fighting to join ihe Buf- statement, Jud first insisted 
falo Police Dept. despiie an be knew nothin it. He 
accident which resulted in a then con taat he had filled 
two-inch less in height and his oni a physical it:siory fo: %, Dut 
Gisquaiifieation, may stili lose had believed the questions only 
his baitle because he “falsified ved to his current siaie of 


& recent medical report before 
the city Civil Service Com- 
mission, Courier-Express 
learned Wednesday 

Michael Judge, 24, of % 
Shenandoah Ra., was scheduled 
to become a _ probationary 
patrolman Juiy 1. but has iow 
been offered a posi as an auio 
pound attendant, due to the dis 
covery of physical injuries suf- 
fered in a 1972 auto accident. 
Both Legs Brokea 

As g resuit of that accident 
Judye suffered two benken legs 


aod a head fnjury. The leg in- 
juries resulted in a decrease in 
his height, from "5 feet 95-8 


inches, to 5 feet 7 iaches. 

On Jan. 24, 1973, however, 
Judge applied io te Civil Ser 
ice Commission king to be 
made a probatiwary patrol 
Taan, as allowed under civil 
service regulations, providing 
he, as a commnfiity peace 
officer, passed aaoiber physical 
examination. 

During that piiysical, Judge 
filled out and sized a piysical 
hisiory sheei, on which he 
stated he had suffered no ill- 
ness, injury or fractures since 


as 


his Oct. 2, 1971 pirysical 
examination for community 
peace officer. 

When the second physic 


examination 
commission. 


coumpicted, 
ers iced 


he jworinvhk ai my oin 
bright and fs an in 
vestigation, thie ue it 


data ea the first paysical might 
have been fraudines 
False Slairment 

Commission President Aa- 
thony J. Colucci said the acci- 


demt and injuries were dis- 
covered during enquiry, 
forcing, the cormmission to face 


the fact “thai Judge 
false and incorrect ststeny 

Colucci explained that under 
Rule i2 of the Civil Service 
regulations, the commission 
may disqualify any applicant 
for a post “who has intca- 
tionsily made a faise siate- 
ment.” 

Colucci acided that he would 
have sent ibe entire matier of 
Judge's staienent 
trict attorney's office 
been taken wader ath 


not 
Bade Alisohe 
Whea questwavd by The 


Goct or 
nat,” 


tne 


telis me Urn per- 
fe said, “sol 
a iestions hae ft 


rt filed by 
e, physician 
sain an exer 
of Judze and his med 

j shown he 
Manoniiy disabled and ur 
to meet the requirements 
patrolmon, 

The commission aiso 
closed a let from Jud 
prysiciaa, Dr. Water D, Hol, 
Man, Wach did ani touch on 
que Gis adihity. 
Anoiiker Examination 

ia on earlier report 
Hoifinin -- a report dated A 


Dr 


George 

io 
COnUMinsion 
ti 


ueve 


is per- 
able 


diss 
e's 


by Dr 


29, 2972 jor use ia a jawsu't in 
which he succe: ssfully sou 
damases for Judge's injuries — 


the comnumity peace 
was described 
mid to mod 
disadiliiy.” The repart ‘adder 
was impossibie to tell 
or fo who! extent that 
id last. 
\plaining the comniis- 
Colucci said he 
of the public 


nion cenerated by the case” 
the commission had 


ara 
taken every precaution because 
of this 


that 


He sani tne comnois 


sion noe 


» neler 

i aoy 
To Make Keview 
Afiex examinotinn, 
will said for by the 
Missive, 
revi 
siderarioi 
he 


mioe what 
exists 


which 
con 
be 
coo- 
given, 
’ physical 
examination,” Colucci said 
Asked what effect the false 
Stat would play ia 2 
devisiun, Colucci said it would 
be “a factor of consideration, 
because we consider it a 
Tous maiter. 
“pis (Judge's! 
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Minutes of Board of Educetion 10/31/1973. 


- MINUTES NO. 37 - 


Regular meeting of the Municipe1l Civil Service Commission 
was held on Wednesday, October 31, 1973 at 9:15 a.m. 

PRESENT: Anthony J. Colucci, President; Frank A. Stachowiak, 
Herbert L. Bellamy, Commissioners; Raymond J. McMahon, Jr., Secretary; 
William J. Cleary, Administrative Director; and Albert J. Petrella, 
Assistant Director of Personnel Systems, 

C: 87°48 

James J. McLoughlin, Assistant Corporation Counsel, appearec 
at the Commission's request to report on the pretrial conference held 
in connection with the federal litigation filed by Michael D. Judge 
concerning his appointmert to the position of Patrolman. Mr. 
McLoughlin related to the commission the results of this conference. 

At the conclusion «? Mr. McLoughlin's report, the Commission 
advised Mr. McLoughlin ‘sat it is their desire to have Mr. Judge take 
another agility test. Ms. McLoughlin toid the Commission that he 


would advise them of tne outcome of this matter. 


zx*ekee* 
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Agility test results 11/20/73. 
(oe ) 
0 CRE Lt af ee Pi tee 
a che pted o/s 174 it pte Zi. 
: Aidle- Mh PE Page 1 
BUFFALC MUNICIPAL CIVIL SERVICE COMMISSION Cord Ze 
AGILITY TEST = +//20/72 
I = BAR CHINNING 
CANDIDATE | NUMBER | CANDIDATE | NUMBER | | 
NUMBER | of CHINS | SCORE % | REMARKS NUMBER | of CHINS| SCORE % |REMARKS | 
Se ore ae ae 
Re A SS RE J 
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Agility test results 11/20/73. Page 2 


BUFFALO MUNICIPAL CIVIL SERVICE COMMISSION 


se 


AGILITY TEST 


II - HIGH JUMP 


[DATE 
r 3 to" 3" 3°'6" 3 ‘ go" 4*o" 4*3" "6" 
ree our is Ise eA ea 


son 
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Agility test results 11/20/73. 


BUFFALO MUNICEPAL CIVIL SERVICE COMMISSION 


AGILITY TEST 


III = STANDING BROAD JUuP 


CANDIDATE 
NUMBER 


_——— 
POS 
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Agility test results 11/20/73. 
Page 4 


BUFFALO MUNICIPAL CIVIL SERVICE COMMISSION 


AGILITY TEST 
IV -' 300-YARD RUN 


CANDIDATE cae | 
| NUMBER TIME SCORE % REMARKS NUMBER TIME SCORE % REMARKS 


; bor| £6 14a | | 
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Agility test standards. 


PHYSICAL AGILITY TEST 


STRENGTH 


I - Bar Chinning 


Candidates will be required to chin themselves on a horizontal 


“ar 5 times to attain a score of 75% in this event. 


ichance 10 Times - 100% 4 Times - 70% 
9 “ «= 95% , 2 | Se ee 
ee 2 * = 68 
7 " =. 85% 1 " v4 55% 
6 “ - 80% Oa 
ao) 

AGILITY 


II - High Jump 


III - 


IV - 


Candidates will be permitted a short run and will be obliged 


to clear 3 feet 3 inches to attain a score of 75% in this 
event. 


3 chances 4! 6" -~ 100% 3' 6" - 80% 
4' 3" ~ 95% 7 3 - 1% 
4' Oo" = 904 3' 0" - 70% 
3'°9" - 85% 


Standing Broad Jump 
From a standing position candidates will be required to jump 
forward 6 feet 3 inches to attain a score of 75% in this 
event. Distance will be measured from the starting position 
to the most rear portion of the body of the candidate. 

2 chances 1 Inch - 1 Point 


ENDURANCE 


300-Yard Run 


Candidates will be required to run 300 yards cn an 
indoor track, 


1_chance 44 Seconds - 100% 54 Seconds - 85% 
ies cet, ee ry - 82% 
i ee a 
50 " ~ gi % 60 " a 76% 
52 " ie 88% 62 " = 73% 


1.5 points will be deducted for each 1 second over 4h 


Ex aisir #9 
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Agility test results 7/10/71. 
Community Peace Officer me 
Agility Test taken by Michael Judge #164 - 7/10/71 


SUMMARY 
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Minutes of Civil Service Commission. 


- MINU™ES NO. 41 - 


Regular meeting of the Municipal Civil Service Commission 
was held on Wednesday, December 5, 1973 at 9:4. A.M. 


PRESENT: Anthony J. Colucci, President; Herbert L. Bellamy, 


Commissioner; Raymond J. McMahon, Jr., Secretary; William J. Cleary, 


Administrative Director; and Albert J. Petrella, Assistant Director 


of Personnel Systems. 


The Commission considered a report from its Examination 
Section concerning the administration of the agility test for 
Michael D. Judge. The Commission noted that Mr. Judge failed to 
pass this agility test and as a result thereof, concluded that he 
is physically incapable of performing successfully the duties of 
Patrolman and therecore should not be certified as eligible for 
appointment to that position. 


zseeeet 


48 
Letter 12/7/73 % reg cits, agility test. 


vy 


,) ‘ 
MO GLavgh ex 


ANTHONY J. COLUCCI, President 

HEKBERT L. BELLAMY 

FRANK A. STACHOWIAK 
Commissioners 

RAYMOND J. McMAHON, JR., WILLIAM J, CLEARY 
en Municipal Civil Service Commission a 

1001 City Gall, Niagara Square 
Buffalo, New York 14202 
December 7, 1973 

Mr. James J. Mcloughlin REC: 
Assistant Corporation Counsel Teeert ©: 
City Hall MMCLO, 32.“ 
Buffalo, New York DEC? 4973 
Dear Mr. McLoughlin: Wise ZL 


At . meeting held on December 5, 1973 the Commission 
considered a report from its examination section concerning 
the administration of the physical agility test to Michael D. 
Judge. ; 


Mr. Judge appeared et Lafayette High School on 
Tuesday, November 19, 1973 at 3:45 p.m. The test administered 
to the candidate was the same test administered to all other 
candidates for the positions of Patrolman, Community Peac: 
Officer and Police Cadet. Mr. Judge received a mark of 63.88 
in said examinatior.. 


In accordance with the provisions of Rule 3, 
by paragraph 4 of the Commission's Rules, a score of 70 shall 
represent a performance meeting the minimum needs of the 
position. 


Mr. Judge would not heve been consi ‘ered a success fui 
candidate in this examination, ard it is the Gummission's 
judgment that in view of his failure to pass the agility test, 
he is physically incapable of performing the duties of a 
Patrolman. Therefore, he will not be certified as eligible 
for appointment to that position. 


Very truly yours, 


 " wk Withee 


William J. Cleary> 
WJC:il Administrative Director 


5 
<a 
. 
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Letter 12/12/73 re results, agility test. 


December 12, 1973 


Francis X. Murphy, Esq. 
914 Abbott Road 
Buffalo, New York 14220 - 


Re: Michael Judge 
Vv. 
City of Buffalo 
(CIV-1973-307) 


Dear Mr. Murphy; 


The Civil Service Commission has informed me 
that your client, Michael Judce, took the Physical Agility 
Test on Novenber 19, 1973, but fciled to pass it. Consequently, 
it is the Commission's determinacion that Mr. Judge is 
physically unable to perform the dutics of a Patrolman and for 
this reason it will not certify him as eligible for appointment 
to euch position. 


Very truly yours, 


ANTHONY MANGUSO 
Corporation Counsel 


JIMCL/hg 
cc; Edmund FP. Maxwell, 
U. S. Hagletrate 
414 VU. 5. Court “louse Sirs. 
Court Streat 
buffalo, New York 14202 


Municips) Civil Service Commission 
1001 C..y Hall 
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Answering Affidavit of John Donsbach. 


STATE CF NEW YORK ) 


COUNTY OF ERIE ) °° 


John Donsbach,having been duly sworn,upon his oath states; 

I am the gang boss of scoopers for Great Lakes Associction, 
Inc. I am 67 years old and I have spent my entire working life 
a8 a scooper. Michael Judge has worked as a scooper under my 
direct supervision for approximately the last four years. 

I have read the description of a scooper’s job in Michael 
Judge's affidavit of September 14,1974. It is an entirely accu- 


rate description. 


Tne only thing that I would add to it is that strong legs 
¢ are a very essential part of a scooper's prysical equipment. 

For about 90% of the time the scooper is walking in grain up to 
his knees. Mr Judge, because of his 1972 accident did not work 
during that year, He retuived to work in June of 1973. He has 
worked in this seasonal job continuously since then under my 
direct observation and supervision, 

From the day he returned to work Mr Judge did more thar a 
good day's work scooping. I vegard him as one of my better emp- 
loyees. He goes right down into the hold of the boat and does 
his work. On more than one occasion I have called up his boss 
at the police garage and asked permission for Michael Judge to 
be allowed time off from his police garage job to come in and 


help me. 


Knowing what I know about how essential strong legs are 


to @ s¢occer one thing I am sure of and that is that Michael 


Judge's ls:s are strong. 
bt rane Z ) nile neh 


Subscri‘ea and sworn to before 
me this 14th day of September 1974 


fa Me Z 
“LA, PUAN Lisl . si t. 
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nuswering Affidavit of Michael Judge. 


UNITED STATES DISTRICT COURT +: WESTERN DISTRICT OF NEW YORK 
SUSE 
MICHAEL JUDGE 


plaintiff 
Vv 


CITY OF BUFFALO Civil Action No 1973-307 


defendant 


Leeson eesneststeteeeeseesvsenennbesensterecceeseceeeneeeee-cenes 
ZNSWERING AFFIDAVIT OF MICHAEL JUDGE 


STATE OF NEW YorRK ) 
) SS: 


COUNTY OF ERIE 


MICHAEL JUDGE being duly sworn, deposes and says; 

I am the plaintiff. I answer the affidavits of William 
J. Cleary of July 24, 1973, that of pr. George Birchett, M.D. 
of July 19, 1974 as follows: 

I took the second physical examination required of all 
community peace officers together with the rest of them on 
January 24, 13973. This ie exactly what happened on that date. 

I took the physical in City Hall in the office of the 
Civil Service Commission. I was there examined for weight, 
“eight and eye test by non medical personnel of the Civil 
Service Commission. I was then ushered into a little room to 
Sea the doctor. He tested my blood pressure, checked me for 
rupture, gave me a blood test, took me outside and told me 
to pis in a bottle. In addition to the above the doc. or saw 
my leg and asked me what had happened. I told him that I had 
been in an auto accident and had broken both of my legs. Then 
the doctor asked me: 

"How are they” I answered"Good", He then brushed his 


hand upon it and said: “It looks good" That was absolutely 
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Answering Affidavit of Michaei Judge. 


the only comment the doctor made about it. I asked the Doctor 
how the blood pressure checked out and he said "Good" 

I then went casniea rics guy who checked my height told 
me: 

"stretch a lot and we'll check it again in a couple 
days". The Commission made an appointment for me to come 
back about a week later and I did. All they did then was check 
my height. I went back again about a week later and again all 
they did was check my height. 

The medical examination report attached to th2 affidavit 
of Mr. Cleary and Dr. Birchette is very misleading. The 
exhibit is made to appear as if the REJECT language appearing 
on the bottom of the exhibit was part of the original record 
made at my physical examination of January 24, 1973. 

It is not. This is shown by the affidavit of Dr. 
Birchette. He learned of these conditions after reading my 
medical reports and doctor reports some time after June l, 1973. 

I challenge the City of Buffalo to preduce the exact 
record of my physical examination as made by Dr. Birchette 
describing what he saw of me on that January 24, 1973 and what 
his opinion was of me on January 24, 1973. 

I was rejected on account of my height and only on 
account .€ my height. It was not until after the coming out 
of the ft tal Guidelines rejecting height as a qualification 
for employment that other reasons than height were sought, 

The records of tie Civil Service Commission made 
shortly after my physical examination of January 24, 1973 


gave the reason for my rejection. The minutes »f the Civil 
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Answering Affidavit of Michael Judge. 


Service Commission for January 31, 1973 page 479, page 5 of 
the mi iutes of that date read as follows: 

“After a review of the medical report, the 

commissinn noted that Mr. Judge does not 

meet the height requirement for this position. 

The Commission directed the Administrative 

Nirector to notify Mr. Judge that his name 

will be deferred for certification until he 

has been reached for patrolman at which time 

if he does not meet the height requirement 

his name will be not be certified as eligible 

for appointment to patrolman and his employment 

as a GP.O. will be terminated". 
To put this language in context the City should produce that 
report the commission refers to. The letter of February 6, 
1973 from William J. Clear, Administrative Director informing 
me to the exact effect that height and height alone was the 
reject ground is already in the record. A copy is annexed 
hereto. 

If there had been no height requirement at the time of my 
physical examination I would have passed it with flying colors 
because height was the only thing in issue and I was examined 
on three separate occasions for height and never for anything 
else but height except at my physical examination. 

Dr. Birchette never gave me a later physical 
examination than the one he gave me on January 24, 1973. He 
never said on January 24, 1973 that my legs were the cause of my 
rejection. He did not reexamine me after he got my hospital 
and doctor records. He made the rejection based upon his 
evaluation of my hospital and medical records and not upon my 
physical condition of my legs on the date of his report. 
Incidentally the report of medical axamination attached to Mr. 


Cleary's and Dr. Birchett's affidavit is undated. 
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Answering Affidavit of Michael Judge. 


I challenge the dty of Buffalo to produce the record o£ 
examination of January *, 1973 3xactly as it was on Jaiuary 
1973 when t ivil Sexvice Conmission made its decision 
to xeject me nt o my height. 
I now wish i pond to the allegation that I inade a 
low score on tl ility test annexed to the affidavit of 
Mr. Cleary. 
the position of Comunity 
was recuired 
of the total 
cotal. On Septciaber 
Civil Service Comission so and that this is 
still so. 
Annexed hereto is the official adverti 
candidates, At the botton of 
language: 
"Subject of examination 
Candidates 
Pays i. agility test and reecive 
“ne eligible 
miat the Phsyicai Agili 
annexed to the 
also annex hereto which shows the results 
when I was accepted into the Community Peace 


last column shows that the Ag 


standards it is 


al examination, 
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Answering Affidavit of Michael Judge. 


test weighted at 40$ must average 70% and I must pass a Physical 


examination. I did pass the physical examination by a doctor 


of the City's own choice, Stephen T, Joyce, M.D. His conclusion 


after two through phsycial examinations, fully described in the 


attached report of his is: 


“After again looking over your criteria-- 
that I do not feel that the injuries 

this man sustained would interfere with the 
Proper performance of his duties.* 


For five months during 1973 and again now in 1974, in 
addition to my duties at the City Garage I have Supplemental 


employment to enable me to try to support my growing family I 


am employed on the boats as a grain scooper. 


I am a grain scooper on the b .1ts, working about four 


hours per day approximately from April to the end of ravigation 


which may be anywhere from Mid December to the end of January, 


working about 4 hours per day. I have worked on this job for 


6 years. That is what the job consists of: 


The hold of the boat where the grain is, is one great 


big room, The-way the grain is gotten out of the boat into 
the elevators is by scoopers like myself shoveling partly by 
hand with hand shoveb the grain into the leg, which is the 


conveyor into the elevator itself, and partly by means ¢ mechanical 


shovels approximately two feet x two feet attached to a line, 


The scooper must go to the back of the boat, pulling th: 
rig up lines continously walking in grain up to your knees. 


When I get to the back of the boat I push the 3° » 3° shovel 


down into the grain. I then loosen mypull on the line and that 
looseing automatically makes the shével go forward pulling the 


grain with it. After that run the brakeman pulls the shovel 
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Answering Affidavit of Michael Judge. 


back to me and I repeat the orocess. Aftes the grain is down a bit 
I follow the shovel right out to the leg. 

The mechanical shovel only takes out so much grain. 
After a time I must use a conventional hand shovel to get at 
the grain that the mechanical shovel will not remove. I then 
hand shovel what is left. 

This is strictly bull work and it is bull work that puts 
a very great amount of strain upon the legs. Yet I have been 
able to do it. 

I returned to work on the police department in August of 197: 
I went back scooping in June o. 1973 and I have worked there 
ever since, seasonally, through December of January as the case 
may be. 

There is no issue of fact as to the ability to pertorm 
the duties of a police officer. The detailed opinion of Dr. Stephe 
T. Joyce establishes as a fact that the injuries I sustained have 
fully healed to such an extent that they do not interfere with 
the performance of a policeman's duties. The reason I was denied 
a job was because of my height and that is a reason that is 
illegal under the Federal guidelines. 

There is no defense to my action and I respectfully 


request that the court render summary judgment in myfavor. 


ay 


Subscribed and sworn to before me 


this_/¥__day of September, 1974 


Ley Mee he , * 
Notafy Public, Erie £6., New York 


9S 
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2/6/73 letter to Michael Judge. 


ANTHONY J, COLUCCI, President 

HERBERT L. BELLAMY 

FRANK A, STACHOWIAK 
Commissioners 

RAYMOND J. McMAHON, JR., wLLLIAM J). CLEARY 
Secretary 


HOWARD J. GLEASON Municipal Civil Service Commission Reaietenaee Bieeete 
Examination Director (Emeritus) 
1001 City Gall, Niagara Square 
Buffalo, New York 14202 


February 6, 1973 


Mr. Michael D. Judge 
20 Shenandoah Road 
Buffalo, New York 14220 


Dear Mr. Judge: 


At a meeting held on January 31, 1973 the 
Commission considered your eligibility for appointment 
to the position of Probationary Patrolman. 


The Commission noted that in your final 
medical for this position, you do not meet the height 
requirement. The Commission directed that your name 
be deferred for certification for the position of 
Patrolman until you are reached for appointment to 
this position, at which time, if you do not meet the 
height requirement, your name will not be certified as 
eligible for appointment to Patrolman and your appoint- 
ment a8 a Community Peace Officer must be terminated. 


Very truly yours, 


/ 
William J. Cleary 
Administrative Director 


aE ath 
X. 


WJC:11 
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Dr. Joyce medical report Civil Service Commission, 9/9/73. 


TELEPHONE 685.7900 


JOHN J. GIARDINO, M.D. AND 


STEPHEN T. JOYCE, M.D., P.C, 
5O GATES CIRCLE 
BUFFALO, NEW YORK 14200 


September 9, 1973 


Anthony J. Colucci, Pres, 
Civil Servic Commission 
1001 City Hall 

Buffalo, New York 14202 


RE: JUDGE, Michael 
Dea slucci: 


Please excuse the delay in this report of x-rays taken. 

After review of his file - they generally show the fracture 
through the body of the 4th. cervical vertebrae in good 

position as well as a markedly comminuted fracture of his 
right tibia and a fracture througi the supra-malleolar area - 
not extending into tue joint of his left ankle. These fractures 
have healed. The over -all alignment is satisfactory and while 
there is some atrophy secondary to the comminution, I feel 
the healing has been quite satisfactory. 


Because none of these fractures extended into the joints, I 
would think the subseqent involvement of Degenerative 
Arthritis is minimal - if at all. It is because of this --and 
after again looking over your criteria, - that I do not feel that 
the injuries this man sustained would interfere with the proper 
performance of his duties. 


Sincerely yours, 


To Sb AD 
oe Migs 


7 
STEPHEN T. D 


STJ/gmr 


P.S. Your chart is returning to you under separate cover, 


Hop) ad O | : {1 


- ey tse LF. 


e by a, : - 
| ae 


Baibura L Ral ing 


‘ id ’ 


sae 
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Civil Services letter of instruction to Dr. Joyce, 7/19/73. 


MUNICIPAL CIVIL SERVICE COMMISSION 
1001 City Hall, Niagara Square 
Buffalo, New York 14202 


July 19, 1973 


Stephen T. Joyce, M. D. 
50 Guces Circle 
ButZalo, New York 14209 

RE: Michael Judge 
Dear Dr. Joyce: 

Thank you for your preliminary xo bd al Suny 6, 1973 concerning the 
above. The Commission is extremely in are receiving your final report 
after you have examined the x-ray filns. 


To assist you in your dotdrainats ‘.' os ji. Judge's eligibility to hold 


the position of Patrolman, I an fo en) lwuwcwith specification for this office. 


The medical examin ror eos tugfalo axe instructed that the 
position of Patrolman is/oso~that Comerica gr physical endurance which must 
bo appraised on the bas; sfot a 1&¥o time of cervico. The medical examiner 
should understand that ils cxamthijtion is envisioning a candidate's physical 
condition for 20 years of it fowvica. If a defect is such that it could 
become disabiing, the cantidate“would not be suitable for a life timo of ser- 
vice in the Police Departmont. Our medical examiners are advised that it is 
important to keep in mind in connection with tho modical examination that the 
appraisal is being made, not only as it exists at the time of “he examination 
but is being projected ovor a career of 20 years or more filled with the 
Gifficult and exacting physical domands of police protection. 


I am also enclosing our physical standards for the position of Patrol- 
mane It is further noted in reviewing tho final diagnosis on discharge from 
Mercy Gospital that the candidate recoived a ¢racture thoracic vertebrae and we 
would appreciate youx comment as it relates to the requirement concerning the 
spinal column proper. 


60 


Civil Services letter of instruction to Dv. Joyce, 7/19/73. 


Stephen T. Joyce, M.D. : -2- , July 19, 1973 


Pinally, we would appreciate a medical prognosis predicated on your 
examination and prior history as to whether or not you feel this candidate is 
capable of discharging the duties of a Patrolman now and over the next 20 yoars. 
Please keep in mind in this report tho duties expected of a Patrolman in these 
specifications. Would the loss of dorsiflexion in the right ankle, as stated 
in your report of July 6th, be disabling in the performance of a Patrolmans 
duties? 


Thank you for your consideration in this matter. 


Very truly yours, 


Anthony J. Colucci 
President 


ip 
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Dr. Joyce medical report, Civil Service Commission 
716/73. 


JOHN J. GIARDINO, M.D. ANo 
STEPHEN T. JOYCE, M.D., P.C. 
SO GATES CIRCLE 


BUFFALO, NEW YORK 14200 


July 6, 1973 


Anthony J. Colucci, Pres, 
Civil Service Comunission 
1001 City Hall 

Buffalo, New York 14202 


RE: JUDGE, Michael 
Dear Mr. Colucci: 


Mr. Judge was examined on July 3rd. of this year for 
evaluation of his back and lower extremities. 


HISTORY: The patient states that he was involved in an 
automobile accident on February 27th., 1972 when he was 
struck by an automobile while crossing the street. He was 
apparently rendered unconscious and taken to Buffalo Mercy 
Hospital where he was admitted to the latensive Care Unit. 
During the course of that accident, he apparently sustained a 
compression fracture of his dorsal Spine and fractures of 
both lower extremities involving the tibii. 


He States that both his legs were immobilized in plaster - 
long leg casts - the left for approximately two months and the 
right for approximately six months. 


At the pres at time, the patient denies any complaints referrable 
to his lower extremities ox io lis back - aithougn, he did state 
that prior to the insertion of a heel lift to his right heel by his 
prior physician he did notice some discomfort. Since the inser- 
tion of that lift he denies any complaints and has been actively 
working - some times in the Grain Mills without any Jiscomfort. 


PHYSICAL EXAMINATION revealed an obese , co-operative male 
in no acute distress, The patient walked with a good heel-toe 

gait although with a slightly pronated foot. He walked easily on 
his toes but had some difficulty walking on his heels on the right 
Side. (having a tendency to evert the foot while heel walking). 
Exam of the back revealed no abnormal curvatures, There was no 
tenderness over the dorsal-lumbar Spine. There was a pelvic 
obliquity to the right . There was good intraspinous motion on 
lateral as well as anteflexion. Neurological exam of the upper and 
lower extremity was essentially within normal limits, 
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Dr. 'oyce medical report, Civii Service Commission 
7/6/73. 


JOHN J. GIARDINO, M.D. ANDO 


STEPHEN T. JOYCE, M.D., P.C. 
SO GATES CIRCLE 


BUFFALO. NEW YORK 14208 


July 6, 1973 


Anthony J. Colucci, Pres, 
CIVIL SERVICE COMM, 


RE: JUDGE, Michael 
Pg. #2 


There was a full range of motion of the hips. Measurement of 
the femora revealed them to be the same length. Measurement 
oi tle tibii revealed a discrepancy of 1/2" -- the left being 
longer than the right. Measurement of the thighs revealed 

the circumferences to be equal, bilaterally. The calves -- 

the left calf was 1/4" larger than the right. There was a full 
range of motion of the knee. No instability of the capsular, 
cruciate, collateral ligaments, No abnorrr-l excursion 

of the patellar -femoral joint. No tenderness around the patella 
retinaculum, Range of motion of the ankles-on the right was 

0 degrees of dorsiflexion to 30 degrees of plantar flexion; there 
was good subtalar motion; both feet were pronated although 

there was a loose flatfoot. Range of motion of the left ankle 
revealed dorsiflexion to 10 degrees, 30 degrees of plantar flexion 
and good subtalar motion; also a pronated foot was noted. 
Neuio-vascular status: The patient had palpable dorsalis pedis 
postero-tibial pulses. The over-all contour of the left tibia 
appeared to be grossly normal on palpation. There was a step- 
off at the juncture of the middle and distal thirds of the right tibia 
with a spur -- this was nc ender. There was a broadened scar- 
approximately 1/2" in diai..cter just distal to the step-off at the 
fracture of the right tibia. Stress of both tibii revealed no pain, 
nor any grosé instability. There was no adherence of the scar 
to the under-lying bone. 


X-RAYS have been requested and as of today are not available for 
review although I think it most important that these are reviewed 
and we will send you a subsequent report upon doing so. 


On checking the qualifications required for a position as a 
Community Peace Officer - I feel this man's disability at this time 
is essentially comprised of loss of dorsiflexion of his righi - nkle; 
some atrophy of his right calf and pronated feet; a step-ofi ‘.:om 
the fracture which appears to be clinically well-healed. I think 
these defects are permanent although of a minimum nature. 


“ 
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Dr. Joyce medical report. Civil & ‘rvice Commission 
7/6/73. 


JOHN J. GIARDINO, M.D. ano 
“EPHEN T. JOYCE, M.D.. P.C. 
SO GATFS CIRCLE 
GUFFALO, NEW YORK 14209 


July 6, 1973 


Anthony J. Colucci, Pres. 
CIV] SERVICE COMM. 


RE: JUDGE, Michael 
Pg. #3 


I do not think this would interfere with his performance as 
a Peace Officer. 


I would like to add, however, that this conclusion is based 
on purely physical examination and I would very much like 
to have the opportunity to review the filr 7 e-d as I have 
noted - they have been requested - to ex: s the possibility 
of any joint injuries which do not appear clinically to me or 
en review of his past h Story - to be the case. However, I 
will send a final report on the basis of this after review of 


the films, 
Sincerely yours, 
tga Chon, ra 2. p> is) 
SUEPHEN T, JOYCE,“M. D, : 


STJ/gmr 


Dictated but not read «, Dr. Joyce--..- 


Civil Service Commission letter to 
Dr. Joyce 6/27/73. 


ANTHONY J, COLUCCI, President 
HERBERT L. BELLAMY 
FRANK A. STACHOWIAK 
Commissioners 
RAYMOND J. McMAHON, JR,, WILLIAM J. CLEARY 
Secretar) eeaetl (Niet! Sones-te- 4 * = Adm ive [ " 
HOWARD J. GLEASON Municipal Civil Service Commission mminissreree: Directoe 


Examination Director (Emeritus) 


1001 City Gall, Niagara Square 
Buffalo, New York 14202 


June 27, 1973 


Dr. Stephen T. Joyce 
50 Gates Circle 
Buffalo, New York 14209 


Re: Michael D. Judge 
Dear Dr. Joyce: 


Consistent with our phone conversation of even 
date, we confirm the appointment for the above named 
Community Peace Officer on Tuesday, July 3, 1973 at 
10 a.m., St. Joseph's Intercommunity Hospital (Emergency 
Room), Harlem Road, Cheektowaga, New York. In this 
respect we enclose herewi~' th> following medical data: 


1. authorization to. -elease of X-ray films, 
hospital records and/or medical reports 


2. amnouncement for Community Peace Officer 
and, more particularly, attached addendum 
relating to physical and medical require- 
ments 


3. Dr. Hoffman's (treating physician) medical 
report. to Richard D. Krieger, Esq. dated 
August 29, 1972 


4. Mercy Hospital, South Buffalo, medical 
summary 


5. Dr. Hoffman's more recent report dated 
June 16, 1973. 


Pa. 
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Civil Service Commission letter to 
Dr. Joyce 6/27/73. 


De. Stephen T. Joyce -i- June 27, 1973 


We are particularly concerned with your opinion as it 
relates to the degree of permanency and/or partial disability 
Sustained by this patient resulting from the vehicular accident 
of February 27, 1972 measured on the basis of the medical and 
physical requirements for the position o£ Community Peace Officer 
(Patrolman) enclosed herewith. 


As indicated to you, we enclose herewith a voucher 
covering the professional services rendered. 


Thank you for your prompt xeply. 


Very-truly yours, 


Anthony a Clucci 
President 
For the Commission 
AJC311 
encs,. 
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Patrolman specifications 


SPECIFICATION 


PATROLMAN 


GENERAL STATEMENT OF DUTIES: Has personal responsibility in an 
assigned district during a specific period for the enforcement 
of laws and ordinances and the protection of lives and property; 
assists in che investigation of criminal offenses and in the 
apprehension of criminals; does related work as required. 


DISTINGUISHING FEATURES OF THE CLASS: This work consists 
primarily of routine patrol tasks. There is considerable inde- 
pendent responsibility for the exercise of sound judgment in 
emergencies. However, ordinary procedures and special assign- 
ments are usually carried out under immediate supervision. 


EXAMPLES OF WORK: (Illustrative Only) 

Patrols a specific district or beat on foot, on a motorcycle or 
in a radio cruising car; 

Checks doors and windows of unoccupied business and residential 
property; 

Investigates suspicious activities and makes arrests for viola- 
tions of federal and state laws and local ordinances; 

Escorts prisoners to jail and to court, and has them booked on 
charges; 

Watches for and makes investigations of wanted and missing per- 
sons and stolen cars and property; 

Directs traffic e’ marks cars for overtime parking; 
Investigates acc.:‘cuts; 

Maintains order in crowds and attends parades and public gather- 
ings; 

Answers questions for and directs the public; 

Keceives complaints from the public; 

Makes daily reports of activities; 

Operates a patrol wagon; 

Occasionally performs minor clerical tasks at station house. 


REQUIRED KNOWLEDGES, SKILLS AND ABILITIES: Good social and 
general intelligence; ability to be courteous and firm with the 
public; ability to understand and carry out complex oral and 
written directions; good knowledge of first aid methods; good 
judgment; ability to drive an automobile or motorcycle; some 
skill in the use of firearms; good powers of observation and 
memory; excellent moral character; physical strength and agility; 
good physical condition, 


ACCEPTABLE EXPERIENCE AND TRAINING: Completion of a standard 
high school course; or an equivalent combination of experience 
and training sufficient to indicate the ability to do the work. 


(over) 


SPECIAL REQUIREMENTS: 
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Patrolman specifications. 


Age: Candidates must be not less than 20 nor 


more than 29 years of age. (Sec. 58, New York State Civil Service 
Law) 


Height and weight measurement 


table: 


Height 


5! 


g" 
10" 
+i” 

o" 

1" 

2" 

3" 

4" 


NATE: 


April 22, 1970 


Min 


imum 


Weight 


145 
150 
155 
160 
165 
170 
175 
180 


lbs. 
lbs. 
lbs. 
lbs. 
lbs. 
lbs. 
lbs. 
lbs. 


s in accordance with the following 


Maximum 
Weight 


£35 
190 
195 
205 
210 
220 
225 
230 


lbs. 
lbs. 
lbs. 
lbs. 
lbs. 
lbs. 
lbs. 
lbs. 
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Civil Service Announcement of Examination. 


| \ - 
. ol 
| - Y UP J 
- - ~~ fo 7” ‘piel Gs ie -- VAGA 
( | | Di. £4 --] Ix 
we Xe Vi \ 4, Nica: Ma, 0% 
@No. 69805) 
*Re 4 
in accocdance with the Rules for Uie Class Civil Service cf the Ci ta) 


fialo, appointment to the position of Community Peace Officer will be 

Onsidered as a Trainee appointment leading to the position of Patrol 

such, the appointment of a Community Peace Officer shall be for am 

riod of 12 months. As soon as a vacancy exists t \ 

ADDITIONAL WRITTEN EXAMINATION BUT SUBJECT TO A 

THE FULFILLMENT OF THE EDUC 
BATIONARY PATROLMAN. 


reafter he will, 


ACTORY MED 


SALARY (7-1-71) - $7,665 a year 


be 3 
PI22 


*FILING PERIOD O71 « 


JANUARY 27, 1971 


Applications must be filed within the filing period on any business day before 
4:00 P. M. in Room 1001 of the Civil Service Commission, City Hall, Buffalo, N. Y. 


WRITTEN EXAMINATION SATURDAY, JUNE 19, 1971 
TIME AND PLACE OF THIS EXAMINATION WILL BE ANNOUNCED LATER. 


DUTIES THE POLLOWING DUTIES WILL BE PRIMARILY PERFORMED IN THE CORE ?RE 
Provides supervision to community sponsored youth activities; 1s 
parking tags, assists in directing traffi maintains files, makes simple 
file searches for identification purposes; assists in the clerical duties 
at a station house by filling out reports, keeping time and payroll 
records of personnel, assists in the preparation of data for prisoners, 
assists in the completion of accident reports; records violations agi 
health and sanitary codes; makes records of property damage from weat! 
or vandalism, mey disband troubles groups of youngsters around sc 
and playgrounds; assists in First Aid; operates short wave based radio; 
participates in the Dog Enumeration Census; does related work as required. 


ues 


a 


MINE 


QUALIFICATIONS: 


AGE: Candidates must be in their 20th year and m 
birthday on the day of the Written Examination, June 19, 
in accordance with Military Law, in determining this age requiren 
spent on duty in the armed forces of the United retes, not exceec 
6 years, shall be subtracted from the age of any applicant who has pesse 
his 27th birthday. Proof of age must be presented at time of certifice 
for appointment. 


not have reached their 27th 


1907) 


tion 


EDUCATION: Candidates must be graduates of a standard Senior High School or 
possess a High School Equivale Jiplom 9c a holder of a report 
from the United States armed fore certifying successful comple n 


of the tests of General Educational Development, high school level. 


Note: Cand;..tes who do not possess the above educational requirement i 
take tno examination and be appoints to tho poenition of Corman 
Pewee Offfeer but uhalt ne eoehigible for eppointmen& to peter ' 
until they posuaue © Wyh Gchool Diploma or itn equivalent.  Appointes 
who at the end of their training period do not have tha High School 
Diploma or its equivalent will be dismissed from their position. 
WN TONT : Not less than 5 foct 9 inches, nor more than G feat 4 inchc 


MESIDENCE: Refer to reverse side for residency requirements. 
MENDICAL~PUYSICAL REQUIREMENTS: Refer to attached sheet. 


T OF EXAMINAI.ON: Written Rxamination 
MHoyrebecnd AGL ERD y Weoat -- 
Cawtidatas Guest partichpate in the wiittel and phyateat agli tity tent 


and receive an average score of 70% to be on the eligible list. 


*This examination is being prepared and rated by the New York State Department of 
Civil Service in accordance with Section 23-2 of the Civil Service Law, and the 

provisions of the New York State Civil Service Rules and Regulations dealing with 
the rating and review of examinations “nply. 


ev. 71 
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Civil Service Announcement of Examination. 


ADVANTAGES OF EMPLOYMENT WITH THE CITY OF BUFFALO 


otional Career Opmrtunities Fully Paid Blue Cross and slue Shield 

on Securaty Liberal vacation and Sick Leave Policy 
Annual Salary Increments Pully Paid Membership in the New York 
State Retirement System 


In order that the City of Buffalo programs be truly responsive 
to all the people of the City of Buffalo and effectively relate to 


the changing problems of the City, it is essentia. “hat minority 
group members be involved in positions filled thro.,h this examina- 
tion. Therefore, in evaluating the education and experience of a 


candidate for positions filled through this examination, the 
individual's total life experience, as well as formal training, may 
be considered as a valuetie asset to job performanc-. In such 
cases preference for appointment may be given to individuals who 
are successful in the examination and who have recognizable identi- 
fication with Black or Spanish Speaking minority communities. 


The written examination and the physical agility test wiil 
be comparable and similar to the examination administered for 
Patrolman. 


The term of the eligible list resulting from this exa ation 
shall be for a period of at least one year. 


Candidates must have no felony or misdemeanor convictions. 


RESIDENCE: Applicants must be citizens of the United States 
and must have resided continuously within the 
City of Buffalo for two years immediately 
preceding the date of the examination. 


*SUBJECT OF EXAMINATION: Written test is designed to test for: 
1. Ability to understand and interpret provisions 
of the New York State Penal Law, Code of Criminal 
Procedure and Vehicle and Traffic Law 


2. Ability to exercise good judgment in the police field 


3. Ability to prepare written reports 


Candidates requesting Veteran Credits mst present Military Discharge. 


AWLUONY J.COLUCCI, President 
PRANK A. STACHOWIAK 
HEPBERT L. BELLAMY 
Commissioners 
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Agility test qualifying score Michael Judge. 


SUMMARY 


eee ne 
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Affirmation of Francis X. Murphy 9/14/74. 


AFFIRMATION OF PLAINTIFF'S ATTORNEY UNDER PEMALTY 
OF PERJURY IN LIEU OF AFFIDAVIT PURSUAN™ CPLR 2106! 


I am attorney of record for the plaintiff,Michael Judge. 
In substantiation of certain of the statements of Michael Judge 
in his affidavit of September 14,1974 the following is submitted: 
innexed hereto is letter dated May 23,1973 to Richard 
Krieger {from the Municipal Civil Service Commission. Mr Krieger | 
was Mr Judje's attorney on his accident case. The letter states 
in pertinent part: | 
"We is tentatively eligibly for appointment as a 
Patrolman,and at the time of his preliminary medica] | 
screening examination, Mr Judge failed to meet the 
height requirement of 5 ft. 9 ins. At that time Mr | 
Judye related an incident that occurred on the above | 


captioned date at which time he sustained severe 
and compound fractures of both limbs. ” 


and requesting copies of doctor and hospital reports and pioseih 

Annexed hereto is the letter dated May 31,1973 sone 
the requested hospital records and doctor reports from his 
attorney to the Commission. 


The foregoing letter from the Commission establishes th 


Commission's admission that at the time of his medical mt 
Mr Judge at that time related the fact of fraccure of both legs 

It is also a documentary fact tht at the time of the actual 
physical examination by the Commission's Physician on January 
24,1973 the examining physician had marked upon his medical | 
report opposite “arms & legs“ the symbol “n"“ which obviously | 
means normal. This in the face of the admission that Mx Judge 

had revealed to him the fact of a prior fracture of both legs. 
The Commission's records and Mr Judgéés narrative of the medica 


examination in his affidavit of this date are identical. 


‘ 
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Affirmation of Francis X. Murphy 9/14/74. 


On September 13,1973 I visited tiie office of the Municipal 
Civil Service Commission and conferred with William Cleary its 
Administrative Director. I showed him exi.bit 2 attached to his 
affidavit to this court dated July 24,1974,the repore of the 


ay 
2 


medical exam by Pr Lirchctie im January of 1973. I asked him 
if there were in existence a copy of the medical examination 
exactly as it was on January !1,1973 when the Civil Service 
Commission adopted its initial order rehecting Mr Judge's 
appointment on the ground of height alone. Ketold me that 
exhibit 2 is the only report of the eu:mination cf January 26, 
1973 and that the examining physician had added the REJECT 
language thereupon following receipt of the meterials from Mr 
Judge's accident attorney and its evaluation, 

Mr Cleary confirmed that the exanination for C.P.0. was 
in two parts,a written examination and an agility test and the 
mark was the average of these two tests , I asked him how the 
candidate would know the weight to be attached to each test and 
he stated that where no weights are stated it is understood 
that they are equally weighted and that the mark is the arith- 
metic average of the two tests. 

It is at last quite «lear that the passing of an agility 
test with a passing mark of 70 is not a sine cua non to appoint- 
ment. A below 70 mark upon the agility test can he overborne by 
a higher than 70 mark upon the written test 2.’ vice versa.The 


sine qua nons were: 


(1) a 70 average on the combined written and agility test 
{2) passing of a satisfactory medical examination. 


Satisfactory passing of the physical examination was 
established: 
(1) by the absence of any suonormal specitications on 


the physical cxamination of Jxnuary 24,1973 except the 
constitutionally prohibited specification of height. 
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Affirmation of Francis X. Murphy 9/14/74. 


(2)by the passing of a physical examination by Dr Stephen | 
Joyce,an independent physician retained by the Civil Service | 
Commission itself after the commencement of this action. 

There is not a shred of doubt but that the actual reason 

for non appointment was height and height alone. That reason 

for non appointment became not available to the City of Buffalo,| 

the recipient of funds from the Department of Justice,upon the 

coming out of that department's regulations in March of 1973. 
Once those regulations came out,before this action was 

commenced,the City of Buffalo,which had denied to Mr Judge an 

appointment solely on the ground of height, had the obligation 


te obey the regulation of the Department of Justice which was 


providing the funds for Mr Judge's job upon the promise of the 


and give him that job. 


| 

| 

| 
city that it would abide by the Department of Justice regulations, 

| 

! 


Once those regulations came out the city of Buffalo could} 

| 
no longer use height as a ground for non appointment. Because 
it did and has so used it Mr Judge is absolutely entitled to 


his job under the Pederal regulation. 


14 A 
Vmoux. Lp f 
September 14,1974 A 


FRANA AL SIAC 


KAYMOND j. 
ce 
HOWAKD J, GL 
Examination 


ted 


tary 49 or99 oF gece 


we 
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Letter Civil Service Commission to Richard Krieger. 


CCl, President 
LAMY 

OWLAK 

simners 


HALON, JA, 


- ‘oo 
eens f 
Ft , 

ON Wer eeened bide Petre SIL Weew Nowe 


ector (Emeritus) 


Stier 
Mead vaaed 


Ion ¢ otf ye + ere 
st ed tg hniag asic 
a oe 


Butfals, tw york 14202 


May 23, 19753 
- Krieger, ° 
Sq quare BSuildi ag 
ect 
New York 14202 
Re; Michael D. Judge 


D/A 2 29/72 


ss = Vv a ** 
Dear Mr. Krieger: 
7h “ en ' attiana 
The above named CL12ienc 
" a 


tne City of Buffal 
tentatively eligi 


for appoint 
14 Fun mom 
liminary 


railed io 


i 
menat.of 5 ft. 9 ins. At that tiie 
incident that occurred on ¢t 
wiich time he, sustained severe aad 
both limbs. 


WILLIAM 


}. 


¢ 


Ai 


Administrative Director 


We of obtaining frown you any a 
all pextine ceived from his treating phy 
Drs. Hoffma along with aay and all copi 
medical and recorés available. 


we enclose herewith a 
er est to velea his inZormation to our 
Thank you for your promot attention, 


s 
i 
5 
iy 


Vesy truly yours, 


A 


lig 
LO CAOnY J-« CO Uys 
Pema 
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Answering letter to Civil Service Commission, ! 


KRIEGER AND GRAFFEO 
ATTORNEYS ANO COUNSZLORS AT LAW 
60! ELLICOTT SQUARE 


BUFFALO, NEW YORK 14203 


RICHAHO 0, KHICGER 
SEGASTIAN #. GRAFFEO TELEPHONE 666-0012 


9 


1973 


Pr eae eat ee ee 
Micnael vuage 


Municipal Civil Service Commission 

100i City Hall 

Buffalo, New York 14202 

Attention: Anthony J. Colucci 
Colucci: 


Enclosed please find hospital records and report 


Hofiman, orthopedic surgeon, who attended 


I can be of any other help, please let me know. 
Very truly yours, 


KRIEGER AND GRAFFEO 
PAO bie 
’ Vv 


} \ — 
dhrastiond 
Sebastian P. Graffeo 


SPG/cs 


Encs. 
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Decision, Granting City of Buffalo summary judgment. 


UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF NEW YORK 


————————— 


MICHAEL JUDGE, 
Plaintiff 


v. Civ-1973-307 


Defendant 


APPEARANCES: YVRANCIS X. MURPHY, ESQ. 
Buffalo, Mew Yerk, for Plaiatiff. 


LESLIE G. FOSCHIO, BSQ., Corporation 

Counsel of the City of Buffalo 

(JAMES J. McLOUGHLIN, ESQ., Assistant 

Corporation Counsel, of counsel) 

Buffalo, New York, fer Defendant. 

The plaintiff seeks a judgment directing the 

City ef Buffale to appoint him to the position of 
patrolmen, claiming that the City's refusal to do so 
ie based upon his inability to mect a height standard, 
which violates his rights under the Constitution and 
laws of the United States and also violates his rights 
under @ contract between the City >of Buffalo and the 


United States. He alleges jurisdiction under 28 U.S.C. 
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Deci 4, Granting City of Buffalo summary judgment. 


$ 1343(3) and 28 U.S.C. § 1331. Both sides have filed 
affidavits and have moved for summary judgment. 
In May 1971 «he City of Buffalo entered into 

an agreement with the State of New York Office of Crimes 
ontrol Planning to set up a Community Peace Officer 
«rogram to be funded by moneys provi to the state 
through the Federal Law Enforcement Assistance Adminis- 
tration (42 U.8.C. § 3701, et seqg.). The program was 
established to overcom the lack of minority group 
representation on the City's Police Fferge and to iaprove 
Polive-community relations. Eventually fifty candidates 
whe qualified as Commaity Peace Officarts were to attend 
the Police Academy for training an‘ after the completion 
ef one year’s service in clerical and administrative 
capacities within the department, were te be appointed 
as patroleen as positions opened, ahead of these who 
were on the regular eligible list fer patrolzen. The 


rules of the Manicipal Civil Service Commission were 


amended to iuclade appropriate coverage for the position 
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oe 


of Communisy Secor Officer. Under the rule, after the 
Commit: i*:ce )£ficer completed his probationary term 
of ome yiaxs, he would be appointed to & permanent vacancy 
as the posixion opened provided thet he passed a satis- 
factery medical examination. At the time the Community 
Reece Officer Pregram was instituted and when this action 
was commenced, “he Civil Service Commission rules pro- 
wideéd that eandidates for a position ct patrolama be at 
least five feet nine inches tall. After the commencement 
ef this aetien, the Commiasion reduced the requirement to 
five feet seven inches. Plaintiff Michael Judge, who was 
white, was reeruite:. passed the written and physical 
eummination and was appated a Community Peace Officer 
em Devember 16, 1971. 

Qn Vebruary 27, 1972, he was sericusly injured 
in an off-duty autemobile accident. An operation en 
beth legs resulted in shertening and a loes of his height 
frem about five feet nine inches te five feet seven 


inches. Plaintiff was off duty frew February 27, 1972, 
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oh @ 


until August 24, 1972, when he returned to light duty. 
On January 24, 1973, when plaintiff was examined for 
the position of patrolman by the Commission's physician, 
he failed to disclose that he had been involved in an 
automobile accident and that he had undergone the 
injurias to his legs and the subsequent operation. 
However, because the doctor's report revealed that he 
was five feet seven inches and he could not have been 
initially accepted in 197.. unless he was at least five 
feet nine inches tall, the Civil Service Commission 
undertook an investigation te determine the reason for 
the ¢; screpancy. The police administrator informed the 
Coumissien about the automobile accident of February 1972 


and the injuries whieh resulted from it. On May 23, 


1973, plaintiff appeared befere the Commission infesmally 


and gave permission for an exemination of his hospital 
recogds and the reports of his attending physicians con- 
cerning his injuries. About June 1, 1973, the physician 
who examined the roperts rocsommended thet plaintiff be 


rejected. On June 6, 1973, the Commission daternined 
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hie 


that he was ineligible for certification due to his 
physical cendition revea:ed by the examining physician's 
report. On June 27, 1973, the Commission further ex- 
plained that its determination not to appoint Mr. Judge 
wes based upon its concern that he did not have the 
prysical ability to carry on the job of patrolaan and 
that hie height wae not a factor in the determination. 
The action in this court was instituted on 
June 27, 1973. Following that, upon plaintiff's request, 
the Commission had him examined by another physician whe 
reported that he did ect beliewe that Juige's physical 
eeoadition would interfere with his performance as a 
Peace Officer. wWevertheless, after receiving this re- 
port, the Commission adhered to its original determine- 
tien net to certify. However, on October 31, 1973, the 
Cowmmiesion made arrangements to have him retake the 
agility teet which he had taken and successfully passed 
in 1971 and alee agreed to certify him as eligible for 


appointment if he passed the egility test. On Hoven~ 


ber 20, 1973, the scheduled date for the test, the 
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plaintiff's attorney wes advised that if plaintiff did 
net feel up to taking che test on that date, he would 
be parmitted to pestpone it until such time as he felt 
ready. Plaintiff took the test but failed to pass it. 
On December 5, 1973, the Commission again determined 
that the plaintiff did not meet the physical qualifi- 
cations for appointment to the position of patrolman 

and informed plaintiff of that fact. On December 16, 
1973, the Commission reduced the minim height require- 
ment for candidates for the position of patrolman from 
five feet nine inches to five feet seven inches and has 
certified to the court that this decision was not related 
te this case in any way. 

The history of plaintiff's injury, cscmination 
and failure to pass the agility test are not directly 
controverted by the plaintiff. His argument that de- 
fendant's refusal to certify him for appointment as 
patrolman was based upon his failure to mest the height 
reqeirement of five feet nine inches is not supported 


by any of the documents. Therefore, his position that 


82 


Decision, Granting City of Buffalo summary judgment. 


Subdivision 4 of the LEAA Guidelines, which prohibits 
the use of minimum height requirements for wom. and 
persons ef certain national origins, works ai; unconsti- 
tutional dicadvantage to him need not be considered. 
Because the evidence in this wase clearly indicates 
that the City’s refusal to name the plaintiff to the 
position ef police officer was based upon his failure 
to pass the agility test as part of the medical axamin- 
ation, the court will not pass upon plaintiff's argument 
that the Guidelines unconstitutionally discriminate 
against plaintiff. 

Wurther, the plaintiff ie a white wale. He 
has not placed himself within the sone of interests 
which the statutes and guidelines are designed to pro- 


teet. Beeause there is clearly no violation of 


plaintiff’s civil rights, there is nu federal juris- 
@iction. Oklahoma High Sehool Athletic Association v. 
Bray, 321 F.2d 269 (10th Cir. 1963); Data Processing 
Sexvice Corp. v. Camp, 397 U.S. 150 (1970). 
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The motion of defendant for swamery judgment 


ie granted. The Clerk is direeted to enter judgment 


Giemivsing the complaint. 


So ordered. 


CT. Lait 


JOM T. CURTIN 
ted étates District Judge 


April 23, 1975 


Judgment appealed from. 


AUDGMENT ON DECISION BY THE COURT 


CIV 32 (7-63) 


United States District. Court 
FOR THE 
WESTERN DISTRICT OF NEW YORK 
CIVIL ACTION FILE NO. 1973-307 


MICHAEL JUDGE 


JUDGMENT 
CITY OF BUFFALO 


This action came on for ¥X&&KK (hearing) before the Court, Honorable Judge Curtin 


, United States District Judge, presiding, and the issues having been duly tximc&k 


_ ‘ 


(heard) and a decision having been duly rendered, 
It is Ordered and Adjudged the plaintiff, Michael Judge, take nothing 


and that the action be dismissed. 


Dated at Buffalo, New York ,this 23rd 
April ,19 75. 
JOBN K. ADaus 


JOHN K, ADAMS 
Clerk of Court 


39° 


AFFIDAVIT OF SERVICE BY MAIL 


State of New York ) RE: Michael Judge 
County of Genesee ) ss.: V ? 
City of Batavia  ) City Buffalo 
Docket No. 75-7314 
I, Leslie BR. Johnson being 


duly sworn, say: I am over eighteen years of age 
and an employee of the Batavia Times Publishing 
Company, Batavia, New York. 


On the 24 day of June » 2875 
I mailed 2 copies of a printed Appendix in 


the above case, in a sealed, postpaid wrapper, to: 


Corvoration Counsel 
City of Buffalo 


lar Ll 7 
City Hall 


at the First Class Post Office in Batavia, New 
York. The package was mailed Special Delivery at 
about 4:00 P.M. on said date at the request of: 


Francis X. Murphy, Esq. _ 
914 Abbott Road, Buffalo, New York 14220 


\ 


Sworn to before me this 


24 day of June » 26.75 


MONICA SHAW 
WOTARY PUBLIC, State of N.Y., Genesee County 
My Commission Expires March 30, 19.27 


